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Honorable W, R\lﬁﬂell Arriné
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wharein you atate:

2, the General Anaembly
,or‘a vato of House Bill

,:m'iaiona appllcahle to the nomina-
judges. See PA 77-1805, -

Match 1972 primary had expired. serious douht
has arisen as to whether or not any Judicial
elaction can be conducted in 1972 to £ill
such vacancies as may have occurred in the
court systam of our State.

Because the General Aasermbly may have an oppor—
tunity to rectify this situation upon its return
from recess on April 10, 1972, we would respect-
fully ask your opinion on the present status of
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potential Judicizl elections this year,
Specifically, please answer the following
cquestions: ‘

1. Unde: the provisions of PA 77-1805 and

the Election Code, by what method, if any,

may vacancies in nomination for the office of
judge in any partivular circuit or distriet
be £illed, if such vacanoy will have occurred
after the March primary election by reason of
the lack of opportunity for potential judicial
candidates to file nominating papers, as above
set forth?

(8ee: The Progreseive Papty v. Plvan. 401 Ill.
573 (1948): 111. Rav. 8tats., ¢h. 46, Sec, 7-61
and See¢. 8-17.)

2, Under the provisions of PA 77-1805 and the
Election Code, what method, if any, is available

to the electorate to ‘write in' the name of any
candidate for judicial office whose name:zdoes nét
appear on the ballot in (a) the March 1972 primary
election and (b) the November 1972 general election?

3. Does a procedure presently exist which would
alleow an independent candidate for judicial office
to petition directly on to the Novenber 1972
general election ballot? 1If so, what is that
proecaedure?

(sa‘e‘}‘ I1l. Rﬂ\'q_smtt) ch, 46, Sec. 10"‘3.)

4. Does = procedure presently axist which would
allow a candidate for judicial office who is a
nenber of an established political party to
petition directly on to the November 1972
general election ballot? If so, what is that -
procedure?”
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In anewer to yvouy fivst quaal:iom thers is no
method by which vacancies in nomination can be filled.
With regard to that question you cited sections 7-61
and 8-17 of The Election Code (I11. Rev. Stat., ch. 46,

para. 7=61, &.1?) a2s construed by the court in Yhe

v. Flynn, 401 Ill. 573. Article 8

of The Elaction Code is applicable 6nly to the election
of merbers of the General Assembly and is not, therefore,
pertinent. It is my view that the methed of £illing
vacaneies in nomination provided in section 7«61 cannot
be used in filling vacancies in nomination for judieial
office.

Section 10 of article VI of the Illincis Con-
stitution of 1870 provided that judges shall be nominated
"by party convention or primary.® The legislature passed
article 9 of The B!.mu:"an‘ Code to provid@ a means féx'
nominating judges by party convention., The party con-
vention | congisted of mitﬁm gat up undér article 7

of The Election Code.
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The 1970 Illinois Constitution changed this
- language. Section 12(a) of the Judicial Article provides
for nomination of judges "at primarv elections or by
petition,” Note the deletica of “"party conventions” and
the addition of "by patition.” The change in language
indicates that the Constitutional Convention intended to
prohibit further use of the party convention to nominate
'judgam, The convention debates substant iate this opinion.
The original language proposed by the judiciary
comnittee of the Constitutional Convention mexely stated
that judges “shall be nominated ®* * % ag provided by
law ®* & » 7 ma-mzntibn was made of the method of nomina-
tion. The committee wanted to leave this up to the
General Assembly:

: ”Thechmmietee Majority proposes that circuit
judges be elected as provided by law. Repealed
is the present requirement that judges be
nominated by party convention or primary. The
convention method of nomination has been par-
ticularly pul ject to eriticism becavge of the
tight political control exercised in such
convantions by party functionaries such as
ward and precinet committeemen and County
Chairmen. The Committee Majority would leave

the nomination and initial election process to
legislative judgment. This would permit either
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the convention or party primazy mechanism, or
non~partisan primary nominations, and the ulti~
mate election, including the time thereof, to
e determined by the legislature, This
flexibility is desirabls for initial elections.”
6th Il1l. Const. Con,, Committee on a‘u&iciary
Pooposal Ho. 3, Pages 88 and 89,

On firat reading Delegate Karns proposed an amen&-

ment adding “"in pzma:we, or by petif:ion g

“PRESIDENT WITWER: ‘In. ﬁwiwﬂea or by petition,’
is that the full sweap of it?

MR, RARNS: That is. And the naceesity I feel
for this amendment, Mr. President, arose yester-
day, I believe, when in answer to a question

. asked by Mrs, Netsch, it was indicated, contrary
I might add, to what I thought was the intent
of the language, that the Majority Proposal
would continmue to allow eircuit judges to be
wominated by oarty convention.

The effect of the amendment would be to requirxe
that nominations must be in piimaries or by
petition, and that is of course, to take care
of the problem suggested by Mr. Weisberg, of
the independent ¢andidate, and would refer
that matter to wvhatever might be found in the
Blection Cod: ap it now appears, or 38 it may

be amended fron t:*lma to time.
"R RS

MR. KARNS: Very briefly, I think the matter of
nominaticn by party eonvention caucus, or what
you will, has been very well discussed in the
Minority Report, and this would make the Majority
and Minority parallel to that extent.

I think all of the delegates have an opinion on
this, I know many have expressed an opinion
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that the nominntion by psrty conventlon is
hardly 2 democratic process. We have witnessed,
and ape witnessing right now the chiecenery that
can go on in the selection of Judieial candi-
dates by party convention, -

* & 2 W

MR, TECSON: My. Cheirman, I rise to oppose this
amendment. I prefer the Majority Report as it
‘gtands right now. The Seneral Assewbly can add
this language, and can make this provision if it
so desires, I think it's legislative in nature,
and I urge the defeat of this amendment.

P RO PN

MR, FAY: My, President, and fellow delegates,
the Committee hag no fixed opposition to this, Aif
this 18 the will of the body.

Wa know that there ave a lot of pecple that
voiced objections to the Convention process.

It was our opinion that we should leave the
legislztuve fleribility in this area, as they
have at present. As I indicated to you yesterday,
wa did vemove the pertisen resuirvement in the
elective process, 8o they could move to a non-
partisan type of thing. And that, of course,
would obviously mean somﬂ:hing other than
conventions.

We are not wadded to the idea of retaining a
convention, the convention method, but we do

stand on our position that the legislature, if
we're going to keep on electing judges should

hava quite a little freedom of cheice in the
manner of election.” 6th Ill. Con. Conv. verbatim
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This amendment pasmed 74 to 23,

On second reading several additional references
were made to !:-’f,‘m‘ intention of prohibiting nomination of
juiqes by party conventions, |

“MRS. KINNEZY: This wonld preelude oniy nominate
ing conventions and I wi.u_ accept that and add it.

L 2R B BN

MRS. KINNEY: I think the big change is the
elinination of party conventions.

MR, PECCARELLY: »Agreed. Well, I understond
that, .

* % & ¢ w

MR. KARNS: Mr., Peccarelli, I think it was my
language and it was, as we say, added hastily on
the fleor, but my intent was to make it clear
that the General Assenbly could not provide

for nominations by party conveationg.

LR B B A

MR. RARNS: Yes, if the General Rsgembly so provides.
The big thing this does is rule out nominating
conventions.

MR. COLEMAN: Yas, I underatand that,*®
6th Il). Con. Conv, varbstim twanscript, August
The convention debates therefore subgtantiate what

appears obvious from the language change. Judges are not
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to be nominated be party conventions. Pilling vacancies
in nomination by party amtetm (11, Rev, Stat. 1971,
ch. 46, pa:. ?-61) ia comparable to nemination by con=
vention, and ano prohibited. E‘urther. tha eonntitution
only aut.hoﬂ.m nmination by pri.mmry eleceion ox patiti.on.
Election meam popular vote. (Sea 111. Rav. Stat.. 1971.
¢h. 46, per. 1-3.) “Px‘imary -elm:lon” as used in the
Constitution, is noi: mbjm to my definition that would
include a proeadm for £illing minattm. by pazty
committes, parbieularly in view of the eonmtian 8 ’
obvious aversion to tha naming eﬁ eanaidatau by party action.
therefore, there is no method available to £ill

the vacancies in nomination for the office of judge.

| Taking ynué questions out of sequence, th:
anwwaz to your fourth quuauion in in ﬁhé naga&iée. I
have assumed by that queotion you want te know whether
a mer of an ase.ahluhed pnlitical party can petition
directly on to the Novesber ballot undex his perty

‘ 'Ehm is nothing in the stamtes m ‘in the
Ccnstituti.on which would authorige sueh action In this
lattar connection, see also the discussion hexa_inaftar.

in response to your question number two, which deals with
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the concept of self-executing provisions of the Constitue
tion. Article 7 of The Election Code provides the means
by vhich established political parties can, through the
primary election proceeding, place the nsmes of their
éandiaam on the Noverbay ballot. An established
political pﬁtty is one which polled more than 5% of the
vote at the last general election, while a minor political
party is one which polled 5% or less. (Ill. Rev. Stat.
1971, ch. 46, pers., 7-2, 10-1, 10-2.) Nothing in Article
7 authorizes either a candidate oy his party to, by
petition, place the candidate's name direetly on the
November ballot. As you have pointed out, the mechanisms
for naminatien"‘by- primary election set forth in Article
7 were made applicable to judicial elections (P.A, 77-1805)
too late to be utilized during the March 1972 primary.
Article 10 of The Blection Code is specifically
limited in application to minox pel_iti-cai parties and
independents. The mechanics of Article 10 cannot be
employed by established political parties or their

candidates.
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In mpnme to your third qaeaeian aomaming
whether Mepmdm judiei.al candidates ean, by paeinion.
place their names on the Hovember balm. I m:t raply
in the negativc. It is true that them ia statutory
provision for such procedure. (Ill. Rev. Stat., 1071,
¢h. 46, paz. 10-3.} Furthermore, thata are pmvi.sim for
2 judi.eal candidate of a minor politicel pagty wv have
his name placed on the Novenber baum:; (111. Rev. Stat.,
1971, ch. 46, par. 10~2.) But to allow judicial candi-
dates, of minor parties or independents, to have their
names placed on the ballot, while denying a ballot position
to Republican and Democratic judicial candidates, in my
apins.em, plam unconstitutional burdens on the right.a
of individuals to associate for the advancement of poutﬁcal
beliefs, and the rights of qualified voters to cast their
votes effectively. These rights are fundamental to oux
democracy and are guaranteed under ‘t»he first amendment to
' .tha United States Constitution. (ick ¥o v. K pls
118 U.S. 356, 370; NLA.A.C.P. v. Alabama, 35° -
tesberry v. Sandexs. 376 U.S. 1, 17; Revnolds v. Sime, 377
U.8. 533, 5627 Kramé: - :
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626.)
| It is no answer to say that a party member can

get on the ballot by petiﬁicniﬁg as an independent. The
term “independent® is a political classification. A
candidate's right to freely associate is viﬁlaﬁe& when he
is required to'#caept the-d@aiqnatian of “Lndepénaent“ in
order to get on the ballot. I see no distinetion betwean
foreing a aanﬁidaﬁe to acecept the desionation oé 9iﬁd¢panaent”,
and £bté1ng'h1a to run under a minor partj designation. I
ﬁb not hold th#t requiring all candidates to xun.withoue
designation would be an unconstitutional infringement of
these rights. Independent does not equate with the absence
of party designation. The instent situation ie similar to
that in Ohio in Williamws vs. Rhodes, 393 U,8. 23, except
in Ohio the established political parties were favored
rather than the independents and the minor parties. In
Williamg at pages 30-31 the acurt discussed the rationale
of its daeiaiéae

“In the p#aaent situation the state laws place

burdens on two different, although overlapping,

kinds of rights ~ the right of individuals to
asaociate for the advancement of political
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beliefs, and the right of quelified voters,
regardless of their political persuasion, to
cast their votes effectively. Both of thess
rights, of course, rank among our most precious
frecdoms, We have repeatedly held that fueedpom
of miauion is protected by the Pirst ’mend-
-ment. And of course this freodom protected.

against federal encroachment by the Pirst Amend~ ...

ment is entitled under the m:twenth Amendment
to ‘the same protaction from infringement by
. the Btates. Similarly we have said with refer-
. ence to the right to vota: “No right is more
precious in a free country than that of having
a voice in the election of those who make the
- laws under which, as good. citinens, we must live,
Other rights, even the most basie, are uillusory
- 4f the right to vote is undermined, *

- No extended figcussion is requixed to atabliah
that the Ohio lawe before us give the two old,
eatablished parties a decided advantage over
any new parties etrugfling for existence and
thus place substantially unequal burdens on
both the right to vote and the right to asso-

- ¢iate. Thae right to form a party for the ad-
vancemant of political goals means little if a
party can be kept off the election ballot and
thua denied an equal opportunity to win votes.

. So also, the ridght to vote is heavily burdaned
if that vote may be cast only for one of two '
parties at a time vhen other paities are clamoring
for a place on the ballot. In determining whether

~ the State hes power to place such unequal burdens
on minority groups whexe rights of this kind
are at stake, the decisions of this Court have

‘consistently held thet ‘only a canmlunq state
interest in the regulation of 2 subject within

- the State's constitutional powey to regulate oan
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Justify limiting Pirst Amndmnt frecdoms, *
HARCP v. Bukton. 371 U.8. 415, 438 (1963)."

Pexhaps Mr. Justice nouqim in a eomrr‘ng
cpinwn at pages 38-39 explained the ‘principles even better:

"The Firet Menamt. made applicable w the
States by reason of the Pourteenth Amendment,
lies at the root of these capes. The right of
asgociation is one form of ‘nrderly group
activity' (MAACT v. Button. 371 U.8. 418, 430),
protactad by the Pirgt Azendment. The yight

‘t0 engage in association for the advancement of .
beliefs and ideas*® (MAACE v. Alabama, 357 U.8.
449, 460}, is one activity of that nature that
_has Pirst Mmendment protection. AS we said in
Bates v. Little Bock, 361 U.8. 526, 523, 'free-
dom of sssociztion for the purpose of advaneing
ideas and airing grievances is protected by the
Due Process Clause of thae Fourteenth mmant
from invapion by the Gtatesn.' 2And see louigiana
v. NARCR, 366 U.8. 293, 296. At tha root af
the present controversy is the right to vote -

a 'fundamental political right' that is ’pmam-
't:lve of all) rights.*® Yick Wo v. Hopkins, 118 V.8,
356, 370. The rights of expression and assenbly
may dbe 'iuusory 1£f the right to vote isennder-

mined,* mmv. Bandeys, 376 U.8, 1, 17.

@ R "W

The Bqual Protection Clause of the Pourteenth
Anendment pormits the States to make classifice-
tions and does not reguire them to treat different
groups uniformly. sevarthalmm i.t bang any
'i.nvidim disazimimmn. Harpe) ‘ ;‘!.'LM&Q.
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That command protects voting rights and muticax

groups -(Carrinaton v. m 380 u.8. 89,3 as well

as economic units, racial commnities, and other

entities. %hen ‘i’un&mmal ziqhea and libexties*
~ are at iesue (Harper v. Virainia Board, gupra,

at 670) a State has leoss lmway :ln making clogsifi-

cations than when it deals with econcmic matters.

I would think that a State has precious little

leeway in making it q@ifficult or impossible for

eitizens to vote for whousvever they please and

to erganize campaigns for any school of thought

they may choose, whatever part of the spectrum

it reflects.

Curibersome election machinexry can effectively
suffocate the right of association, the promo~
tion of political ideas and programs of political
action, and the right to vote., * @ #.°
‘ nlthough the Hilliams case concerns in part, the o
~ rights of minority parties, estsblished politicel parties
are entitled to thome same rights. Majorities have " no fewer
rights than minorities.
Such buxdens on the rights of individuals to
associate and voters to cast their votes effectively
will stand only i€ necesmsary to protect a "compelling state
interest®., In the instant case, these burdens are not the
méult of any specific design on the part of the legislature,
but are the indirect and unintenied consequances of the
late effective date of Public Act 77-1805 as related to
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the f£iling dates contained in The Election Code. I
see no compelling State interest in the protection of
such an unfortunate cimﬁam; o

In addition to the foregoing reasons €nr my
holding that the independent petition provisions of
Article 10 of The Election Code are not applicable
to the November 1972 election, there is substantial
bu!j for interpreting the Judieial Article of the m
constitution so am to prohibit the ‘wl;e use of a petition
as a means of being placed upon the ballot for :mammi
office. Professor Rubin G. éohn of the University of
Illinois College of Law stated the argument concisely:

@ @& # & Pinally, though the language could be
construed to permit the abolition of primary
elections and to require nomination by petition
only, it is not likely that such a constructiocn
would be sustained, since section 12(c), which
deals with vecancies in Judicial office for
which the legislature has not adopted a law,
permits interim appointments by the gupreme
court and keys the duration of such appoint=-
mentsd to the time interval preceding *‘the next
primary election to nominste judges'. Addi~
tionally, section 12(a) permits a candidete

to ceuse his name to appear on the ballot at
the primary election. These several provisions
strongly suggest that nomination by petition
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without any form of primary election was mt

intended to be a permissible option." Cchn,

Judieial Changes =~ 1970 Constitution, 1971 111,

- L.P,, 385, 396 (1971).

The answer to your second queation is also
in the negative. A voter cannot write-in the name of a
candidate for judicial office on the November, 1972 ballot.
Wuim for write=in votes are found in amions 17-11,
24~14 and 24A~7 of The Election Code. (Ill. Rev. Stata.
1971, ch. 46, pars. 17-11; 24-14 and 24A~7: see also pars.
17-19, 24~16, 24A=10.) It is apparent that the legisla-
| ture intended bﬁ those saections to authorize write-in
votes only as part of the total election machinery
ostablished by The Eléet!.m Code. A statute must be
construed in its entirety and each part must be inter-
preted harmeniously with all other parts of the statute
and consistent with legislative intent.

Co. v. Megagthy, 10 Il1), 24 489; Carnigen v. Licuor
oM., 19 I1l. 24 230,) Since those parts of the

election machinery dealing with primary elections and

petitions m. as heretofore set forth, not operative
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in the present sitnatioi:, the legislature 4id not :aﬁtici-
pete or contomplete use of the fwrite-i-in provisions 'a._a
the sole means of electing cmndidates for :ludmi,ai' office.
In addition there is no statutory ptbﬂuibn
specifically directing that any judicial office shall
be £illed at the November, 1972 elestion, Sections 2-7.1
and 2-9 of The Elaction Code (Ill. Rev. Stats. '197:;;; ch.
--: 46, pars. 2+7.1, 2+9) cannot be construed as mrating |
1n 2 vacuun wibhout reference to the oversll intent of
| the législatum 4in enacting The Eleection Code. It 15'
‘-appamnt- that both of the aalid‘ umtbnu were mt.euded
| to be a part of the entire election process as embodied
in the astatutes amx the Constitution in existencs :';at: the
time those aactiom were enacted. - |
| The next problem is whether there are any.
provisions in the Illinois mt&;mmn which, ntané.txig
~ alone, would autherize votera to wita in the names of
judiecial cendidates st the Rovem.‘  1$‘72 elaction, t&

require such vote to be counted, and to £i11 the office

based upon such write-in votea. It is nmy opinion thst
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no such aanstztutiaﬂal i avision axisun.. Baation 12 of

Axtiele VI cf the Illinois conatitutian of 1970 provides

in pat_-ﬂ:_z

stitution

“{a) w *‘w»dndgea'aha11 be aleeﬁed-at general
or judiecial elections as the General
hssenbly shall provide by law. & & #°

« W % @

“{a) % * % A payaon sppointed to £11l a vacancy
60 or more days prlor to the next primary
election to nominate judges shall serve until

the vacancy is f£illed for a term ot the next
general or judicial election ¥ w % ¢

Section 6 of Article IIX of the Illinois Con-
of 1970 provides:

. *as used in all articles of this eonuhitﬁtion

except Article VII, ‘general election' means

tha biennisl clection at which memders of the
General Rssembly are elected. Such election
ahall be held on the Tuesday following the first
Monday of Novenber in even-numbered years or

on such other day as provided by law,"

Xt ie pertinent, in view of the foregoing con-

stitutional provisions, to detarmiﬁs whechar the refom-

ences therein to “general , . . éleetxon" awo self-

oxecuting provisions. 4 thos@ pzoviaiens are gelf-
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executing, it e¢ruld be argued thet write-in votes at
the 'apvmr; 1872 elegtion would be aﬁautiva to alm
pnmm to oxisting judicial vacancies.

It is my op,lnim. howsvey, that these conatis
tutional provisions are not self-axecuting. A congtiw
tutional provision whieh contemplates and requires imple-
| menting legislation is not gelf~axecuting and dous not |
beeome effective until legislaticn is enacted. (Ruttds

Bank, 161 X11. 497.) PFurthermore; the fauot

that » constitutional provision 18 mandatory does not
sxmwaruy mesn that it is m!.ﬁnamutlng.

. Hape v. Chisego, 157 1. 414,
| Tha need for irplementing mgia?lat@n hora is

obvious. | Election lows establish pmimm.f Wﬁing

v’_'plam, ckmﬂm, judges, ballot forms, voting machines and R

a1l of the accruements and phraphernslia which halp turn
the work "elegtion” into a vs..amm process,

Therefora, for all of the reascns listed above,
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‘& voter cannot write in the name of a candidate for
judicial office on the November, 1972 ballot.

In conclusion, there now exists no statutory
or constitutional provisions under which any judicial
office can be filled at the November, 1972 general
election. Legislative action will be required in order
to make such election possible., In the abgence of
any adequate legislation enacted befove the Novenber
election. the only method of f£illing -vaca:i‘eiel' in judicial
ofﬁee before 1974 is dy appointment by the Illinois
~ 8upreme Court, (111. const. 1970, art. VI, iw; 12{e].
See Cohn, Judicial Changes ~ 1970 Constitution, 1971
Ill. L.P., 4034y Note 138,) In 1974, the current statu~
tory provisions harein discussed will bewmome operative,
excepting, of course, the provisions for the filling

of vacancies in nominations by party committee.

Very truly vours,

ATTORNEY GENERAL




